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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),   

                  SONITPUR, TEZPUR 

   G.R. CASE No. 252/2014 

                               U/S 447/427/294/34 IPC 

               State 

                                              Vs 

1. Bijoy Barhoi 

2. Ashok Barhoi 

3. Dhiraj Barhoi 

4. Dizendra Kumar Deka 

5. Pranjal Sarmah                  …...…Accused Persons 

 

PRESENT: Sri B. Acharyya, LL.M., A.J.S. 

                  Sub-Divisional Judicial Magistrate (S), Sonitpur, Tezpur 

Appearances: 

For the Prosecution:           Sri R. Goswami, Ld. APP.  

For the Defence:               Sri Pramod Chandra Sarmah, Ld. Adv. 

Offences Explained on:         28.10.2014 

 

Date of Evidences:               08.05.2017, 15.09.2017, 07.11.2017 & 06.07.2019 

Date of Argument:             27.08.2019 

Date of Judgment:             11.09.2019 

                             J U D G M E N T 

1.  The case of the Prosecution in brief is that informant, namely, Sri Ajit Kumar Patangia 

has filed a complaint petition before the Ld. Chief Judicial Magistrate, Sonitpur, 

stating, inter alia, that he is a dental surgeon and used to treat patients at his 
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chamber in the name and style of “Advanced Dental Care” situated at Hatipilkhana. 

On 26.11.2013 accused Ashok Kumar Barhoi came to his chamber for treatment and 

accordingly after attending him, informant advised him to do X-ray and after X-ray 

informant advised the accused either to remove the tooth or to do RCT and 

accordingly after some days accused along with one of his friend again came to the 

chamber on 02.12.2013 and informant removed the tooth of the said accused after 

taking due consent from him. Thereafter on 24.12.2013 accused along with some 

other persons came to the chamber of the informant and demanded Rs. 1, 50, 000/- 

(Rupees One Lakh Fifty Thousand) only and also threatened to kill the informant. 

Thereafter said Ashok Kumar Barhoi along with other accused persons destroyed the 

signboard of the said clinic and also manhandled the informant and instigated the 

nearby pedestrians to assault the complainant and took signature of the complainant 

in a blank paper. Hence, the prosecution case.  

 

2.  The O.C Tezpur P.S upon receiving the complaint registered an FIR vide Tezpur P.S 

Case No. 122/14 under Sections 384/506/323/448/427/34 of the Indian Penal Code. 

After investigation, the I.O laid down the Charge sheet under Sections 

447/427/294/34 of the Indian Penal Code against accused persons Bijoy Barhoi, 

Ashok Barhoi, Dhiraj Barhoi, Dizendra Kumar Deka and Pranjal Sarmah for trial.  

 

3.  On appearance before the court, accused persons were furnished with copies of 

relevant documents u/s 207 of the Cr.P.C. Upon perusal of the case record and on 

hearing the Learned Counsels for both sides, offences u/s 447/427/294/34 of Indian 

Penal Code was explained to the accused persons and they pleaded not guilty and 

claimed to be tried. 

 

4.  The Prosecution examined 5 (five) witnesses. Thereafter, Ld. APP has prayed to close 

the evidence of the prosecution and accordingly, prayer was allowed. 

 

5.  The examination of the accused persons’ u/s 313 of the Cr.P.C was done to which 

they denied the questions put to them. The accused persons declined to adduce any 

evidence in their defence.  

 

6.  Heard the arguments put forward by the learned counsel for the accused persons and 

the learned APP for the State and also perused the evidences and materials on 

record.   
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      POINTS FOR DETERMINATION: 

7.  The following Points have been taken up for determination and discussion in the case: 

 

1. Whether accused persons on 24.12.2013 at the chamber of the informant, in 

furtherance of their common intention, committed criminal trespass by entering 

into the chamber and thereby committed an offence punishable under Section 

447/34 of the Indian Penal Code? 

 

2. Whether the accused persons on the same date, time and place, in furtherance 

of their common intention, had committed mischief by causing loss or damage 

to the property of the informant by damaging the signboard and thereby 

committed an offence punishable under Section 427/34 of the Indian Penal 

Code? 

 

3. Whether the accused persons on the same day, place and time, in furtherance of 

their common intention, uttered obscene words to the informant and thereby 

committed an offence punishable under Section of 294/34 of the Indian Penal 

Code? 

        DISCUSSION, DECISION & REASONS THEREOF: 

8.  Informant Dr. Ajit Kumar Patangia as PW 1 had deposed that he accused persons is 

known to him. The incident took place on 24.12.2013 during 11:30-12:00 A.M. At that 

time a person named Ashok Barhoi came to see him as patient on 26.11.2013 and 

told him that his tooth fill up was eroded. PW 1 suggested for R.C.T and directed him 

for X-ray or to remove the tooth. He told him that if he removes the tooth he has to 

pay Rs. 700/- and Rs. 6000/- for R.C.T. On 27.11.2013 at daytime accused showed 

him the X-ray. On 02.12.2013 accused came again to visit him and he told his 

receptionist that he will get his tooth removed. Accordingly, PW 1 removed his tooth 

and on 24.12.2013 accused Ashok Barhoi and 4-5 others came to his clinic, damaged 

his signboard, asked people to destroy the clinic and also assaulted him. They also 

broke the glass door of his clinic. Ashok told him that he had an infection in his hand 

due to an injection given at clinic. PW 1 further stated that he generally administers 

injection on his own and that too on the month for anesthesia. He also stated that 

accused persons forcefully entered his chamber, took his signature on backside of a 

blank prescription and demanded money of Rs. 1, 50,000/- (Rupees one lakh and fifty 

thousand) only for the infection and threatened to kidnap him. At that relevant time 

PW 1 was sick and went to Guwahati for treatment and when he returned he lodged 

the ezahar. Ext. 1 is the ezahar wherein Ext. 1(1) to Ext. 1(3) is his signature. 
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     In his cross examination, PW 1 has stated that he did not write the date of filing and 

signing on Ext.1. The Ext.1 was filed in Court. The ezahar was drafted by an Advocate 

but the name of the scribe is not mentioned in Ext. 1. PW 1 admitted that he did not 

mention the names of other co-accused persons of the incident in Ext. 1 except Ashok 

Barhoi. He further stated that he did not file any medical certificate of his treatment 

for delay in lodging the ezahar. He had 17 (seventeen) days delay in lodging ezahar. 

He further stated that he did not state in his ezahar that he quoted price of removal 

of tooth to be Rs. 700/- and price of R.C.T to be Rs. 6000/-. He admitted in his cross 

examination that he did not state about X-ray in Ext. 1. He further stated that he did 

not state in Ext. 1 that he had given antibiotic to accused Ashok Barhoi before 

removing his tooth. He did not state in ezahar that he had signed on his prescription. 

He does not remember whether he has stated u/s 161 that they will kidnap him and 

will assault him in public road. PW 1 does not remember the fact that whether he has 

stated u/s 161 that accused made him sign the prescription after locking the door 

from inside. Ext. A is the prescription where he signed but he did not put seal on that 

prescription. He was told by the accused about the infection. Ext. B is another 

prescription advice slip and Ext. C is the backside of Ext. B. Accused Ashok has filed a 

consumer case at consumer Court against him in the year 2017. He does not know if 

Saraswati Ghosh is also an accused in that case. He removed his clinic at Tezpur after 

the incident. He denied the fact that accused never threatened him, intimidated him 

and took his signature. He also denied the fact that he has filed a false case to escape 

liability of the incident and signed prescription. He further stated that his employees 

Poonam and Saraswati Ghosh were also examined by police. He denied the fact due 

to the injection, Ashok Barhoi sustained impairment of his hand and incurred 

expenses of Rs. 12-13 lakhs and when he asked him for compensation PW 1 refused 

and filed this case to escape liability. 

9.  Tilak Deka as PW 2 had deposed that informant Ajit Patangia is known to him and he 

does not know the accused persons. The incident occurred in the year 2014 at day 

time. At that time he was at Civil Hospital attending his father and when he returned 

back he came to know that an incident took place between doctor Patangia and 

patient. Dr Patangia is his tenant. Police examined him. 

     In his cross examination, PW 2 has stated that Dr. Ajit Patangia is a dentist and he 

does not know with whom altercation took place and he also does not know the name 

of the patient. 

10.  Sri Apurba Deka as PW 3 had deposed that informant is their tenant and he is a 

dentist by profession. Accused persons are not known to him and the incident took 
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place in the year 2014 at day time. On that relevant day he was attending his father 

at Tezpur Civil Hospital and when he returned home, he came to know that patient 

had entered into an altercation with informant alleging wrong treatment. He further 

stated that at present informant is settled at Guwahati. 

  In his cross examination, PW 3 has stated that he did not witness the incident. He 

heard from public that for allegation of wrong treatment some patients entered into 

altercation with informant. He does not know if informant executed a deed for 

payment of compensation with the patient. He does not know the patients. 

11.  Sri Naresh Sill as PW 4 had deposed that informant is a doctor by profession and he is 

known to him. Informant owns a chamber at Hatipilkhana. Accused persons are not 

known to him. He further stated that he does not know about the incident. At the 

time of incident he was in the market. Later he came at the place of occurrence and 

heard about the incident. 

Cross examination of PW 4 was declined by defence.  

12.  Sri Kunjalal Pator as PW 5 had deposed that on 01.02.2014 he was on duty as 2nd 

O.C at Tezpur P.S. He further stated that he do not exactly remember the accused 

persons. On that day O.C Tezpur P.S received an FIR and handed over to him for 

investigation at 11:00 A.M and on 11:30 A.M on the same day, he went to the place 

of occurrence which was Baroholia Advanced Dental Clinic whose owner is Dr. Ajit 

Patangia and he saw 1 (one) damaged signboard and 1 (one) damaged door and 

examined witnesses present there and seized the signboard. He also stated that he 

did not find the accused persons there but later accused persons surrendered at 

Tezpur P.S on 16.03.2014. Thereafter accused persons were examined and released 

on police bail. He, thereafter, on completion of investigation submitted charge-sheet 

against the accused persons’ u/s 447/427/294/34 of the Indian Penal Code. Ext. 2 is 

the charge sheet wherein Ext. 2(1) is his signature. Ext. 3 is the sketch map wherein 

Ext. 3(1) is his signature. Ext. 4 is the seizure list wherein Ext. 4(1) is his signature. 

     In his cross examination, PW 5 has stated that Ext. 1 was filed in the court and then 

forwarded to P.S. In Ext. 1 date and time of occurrence is written as 24.12.2013 at 

1:30 P.M. Ext. 1 was forwarded to P.S on 10.01.2014. There is no explanation of 

delay of filing FIR after 25 (twenty five) days in Ext. 1. It is not mentioned in Ext. 1 

that who typed and drafted the same. In Ext. 1 only name of 1 (one) accused is 

written as Ashok Kumar Barhoi alongwith “others” but who are the other accused 

persons is not mentioned in Ext.1. Investigation started after 36 (thirty six) days of 

the incident. There is seizure list in the case record. He did not take any photo of 

damaged door as the same could not be seized. There is also sketch map in the case 
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record. He did not mention in the sketch map which door of which room was broken. 

He does not see the seized signboard in the court. According to Ext. 4 seized 

signboard was given in zimma but he does not find any zimmanama in case record. 

Advanced Dental Clinic is situated at Hatipilkhana. He denied the fact that he did not 

visit the place of occurrence and also that accused persons did not commit any 

offence.            

13.  Upon appreciation of the evidences and materials available on record, it can very well 

be ascertained that except the informant, none of the other Prosecution witnesses 

have seen the incident or was aware about the incident and they are hearsay 

witnesses. Moreover, PW 2 and PW 3 were landlords of the informant and it can be 

presumed that they have heard about the incident from informant himself. Further, 

Advanced Dental Clinic was open for public and there were many people at the clinic 

at the time of occurrence and even nearby the clinic, there were several shops and 

business establishments. But strange enough that Prosecution has failed to examine 

such a witness who had seen or had specific knowledge about the incident. Thus 

there appears doubt about the happening of very incident itself.  

14.  Informant has admitted in his cross examination that after the alleged incident, he 

has shifted his clinic from there. Thus it can be presumed that there might have been 

an error on the part of the informant while treating the accused Ashok Barhoi and 

when Ashok Barhoi had filed compensation case against the informant, he moved 

away from Tezpur. It also gives an impression from the existing facts and 

circumstances as well as evidences on record that due to filing of said compensation 

case by the accused Ashok Barhoi, informant has filed this case to save himself from 

that case. 

15.  Moreover, FIR does not contain the names of other accused persons except Ashok 

Barhoi. Hence other four accused persons were unnecessarily dragged and made 

accused in this case without there being any prima facie evidence against them. 

Moreover, informant does not state the complete facts in his FIR whatever he had 

deposed in his examination-in-chief. Thus contents of FIR are not present in his 

examination-in-chief which casts doubt upon the very foundation of the case. 

16.  There is no explanation in the FIR why there was such a long delay in filing the same 

and proposition of criminal law demands that there shall be explanation of each day’s 

delay in the FIR. Moreover, seized materials were not produced before the court to 

prove the same. Hence it can be said that Prosecution has failed to prove the 

allegation against the accused persons on all counts beyond reasonable doubt. In 

view of above discussion and considerations, accused persons are entitled to be 
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acquitted of the offences under Sections 447/427/294/34 of the Indian Penal Code 

and Prosecution has utterly failed to prove the ingredients of aforesaid Sections 

against the accused persons and accordingly all the aforesaid Points for determination 

of this case are decided against the Prosecution and in favour of the accused persons.  

 

                                              ORDER 

 

Hence I hold that accused persons Bijoy Barhoi, Ashok Barhoi, Dhiraj Barhoi, Dizendra 

Kumar Deka and Pranjal Sarmah are not guilty of committing offences punishable 

under Sections 447/427/294/34 of the Indian Penal Code. Accordingly they are 

acquitted from the offences punishable under Sections 447/427/294/34 of the Indian 

Penal Code and are set at liberty forthwith. 

 

The bail bond of the accused persons shall stand cancelled and surety shall be 

discharged after the expiry of 6 (six) months period from today. 

 

The case stands disposed off on contest. 

 

The Judgment is delivered in the open Court in presence of the accused persons and 

their Advocate. The Judgment is given under my hand and seal of this Court on this 

the 11th day of September 2019. 

 

 

 

                                                                                     (B. Acharyya) 

                      SDJM(S), Sonitpur, Tezpur 
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                                                Appendix: 

Prosecution Witness: 

PW 1:   Dr. Ajit Kumar Patangia 

PW 2:  Tilak Deka 

PW 3:  Sri Apurba Deka 

PW 4:  Sri Naresh Sill 

PW 5:  Sri Kunjalal Pator 

 

Documents Exhibited by Prosecution:  

Ext. 1:  Ezahar 

Ext. 1(1): Signature of Informant 

Ext. 2:            Charge-sheet 

Ext. 2(1): Signature of I.O 

Ext. 3:  Sketch Map 

Ext. 3(1): Signature of I.O 

Ext. 4:  Seizure List 

Ext. 4(1): Signature of I.O 

 

Defence Witness: Nil 

Documents Exhibited by the defence: Nil    

 

 

                                                                                            (B. Acharyya) 

                                                            SDJM(S), Sonitpur, Tezpur 


